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think we should be thinking long and 
hard before we go with judges and give 
a license for them to be more expansive 
in their role in the legislating arena. 
That is wrong. It is not in the Con-
stitution. It is not the division of pow-
ers. We should have judges who strictly 
interpret. That is what these nominees 
are about and much of the base of this 
fight is about. 

I urge my colleagues on the other 
side of the aisle to think about what 
they will force in response by this tac-
tic, and there will be a response to this 
tactic. I do not think it is wise for this 
body to move toward that route. 

I thank the Chair for this time. I 
yield the floor and yield back the re-
mainder of time. 

The PRESIDING OFFICER. The ma-
jority time has expired. 

f 

CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER. Morning 
business is closed. 

f 

TRANSPORTATION EQUITY ACT: A 
LEGACY FOR USERS 

The PRESIDING OFFICER. Under 
the previous order, the Senate will re-
sume consideration of H.R. 3, which the 
clerk will report. 

The assistant legislative clerk read 
as follows: 

A bill (H.R. 3) to authorize funds for Fed-
eral-aid highways, highway safety programs, 
and transit programs, and for other purposes. 

Pending: 
Inhofe amendment No. 605, to provide a 

complete Substitute. 

The PRESIDING OFFICER. The Sen-
ator from New Hampshire is recog-
nized. 

Mr. GREGG. Mr. President, the high-
way bill which is presently before us 
comes to us pursuant to a budget 
agreement that was passed last Friday 
morning. In fact, I guess it was passed 
about 1 a.m. Friday morning. That 
budget agreement had in it language 
that said there would be $284 billion 
spent on highways under this highway 
agreement. It also had language in it 
referencing something which is called a 
reserve fund which essentially says if 
legitimate offsets could be found, and 
if they were determined to be legiti-
mate by the chairman of the Budget 
Committee, then that number could be 
increased by the amount of those le-
gitimate offsets. 

Initially, when the bill was brought 
forward it was brought forward at $284 
billion. It was brought out of com-
mittee at $284 billion. On Monday dur-
ing the wrapup session, by unanimous 
consent, that bill, which had already 
been subject to a substitute, was hit 
with another substitute that had 1,300 
pages in it. Within those 1,300 pages— 
and they are not absolutely sure of this 
number yet—somewhere in the vicinity 
of $11.5 billion of new spending out of 
the highway trust fund. That in and of 

itself was inconsistent with the budget 
resolution that had been passed last 
Friday in that it was $11.5 billion over 
that resolution and was therefore out 
of kilter relative to the allocation 
given to the committee, the Public 
Works Committee. 

In addition, within those 1,300 pages 
which were submitted by substitute, by 
unanimous consent, on Monday night, 
one legislative day after the budget 
had been passed, were representations 
that the offsets had been placed in to 
pay for the $11.5 billion. There was no 
referral of those offsets to the Budget 
Committee as was required under the 
law that had just been passed on the 
prior legislative day in the reserve fund 
of that law. In fact, the offsets as rep-
resented first were offsets which would 
apply to the general fund, not to the 
highway fund, and therefore created a 
violation of the Budget Act. But second 
were offsets which do not pass what we 
might refer to as the ‘‘straight face’’ 
test. In other words, they were not le-
gitimate offsets. In fact, one of the off-
sets which was referred to has been 
used 14 times in the last 21⁄2 years—14 
times. Yet it was referred to with a 
straight face, although I am sure there 
was a smile behind it, as a legitimate 
offset. 

It would be humorous were it not for 
the fact that it adds a $11.5 billion bur-
den to the taxpayers, which on the 
prior Friday we had said we were not 
going to do to the taxpayers. So the 
bill as presently pending under the sub-
stitute, as put forward on Monday 
night, the 1,300 pages which are so ex-
tensive that CBO, which is the score-
keeper around here, has even had trou-
ble figuring out what is in it, that bill 
is presently in violation, or that sub-
stitute is in violation of the Budget 
Act. It is quite simply unequivocally, 
unquestionably a budget buster. 

One must ask the very obvious ques-
tion that when the Senate passes a 
budget on Friday of the legislative 
week, if on the Monday of the next 
week, which amounts to the next legis-
lative day, if that next Monday you are 
going to by unanimous consent, late in 
the afternoon, during wrapup, put for-
ward a substitute which includes in it 
a budget-busting expansion of spending 
with a euphemistic and illusory state-
ment of offsets—self-serving, also, by 
the way—if we are at all serious as a 
Congress about disciplining ourselves 
when it comes to protecting the Amer-
ican taxpayer relative to the rate of 
growth of the Federal Government and 
Government expenditures. It would ap-
pear that if this substitute is allowed 
to survive in its present form, with this 
additional money being spent, which 
exceeds significantly what was agreed 
to in a budget that was passed the day 
before, the answer to that question 
would have to be, regrettably, no, we 
are not. 

In addition to that problem, there is 
the issue of the President. Now, rolling 
the Budget Committee around here is 
sort of good entertainment, and it hap-

pens, unfortunately, too regularly. But 
rolling the President of the United 
States, and especially when the party 
of the President of the United States 
decides to roll the President of the 
United States, is something a little 
more significant. The President has 
said 284 is the number, the President 
has said even if there are offsets, 284 is 
the number and we are not going above 
that number. Yet a bill is reported to 
the floor that met that number with 
the clear, obvious understanding now 
that it was going to be gamed, that 284 
number was going to be ignored. And 
now we have a bill that is probably 295, 
296, maybe 300. We are just not sure. We 
are talking billions, folks, just to put 
it in context. That is not $296. That is 
$296 billion, which is a lot of money. 

So the President has made it very 
clear—he has made it clear in his press 
conference, his administration has 
made it clear, the director of OMB has 
made it clear, and in an agreement 
with the House leadership there was a 
clear understanding the highway bill 
would spend $284 billion, not $296 bil-
lion, whether it was offset or not. Yet 
that position of the President is 
being—well, it is being more than ig-
nored. It is being run over by a bull-
dozer or maybe a cement mixer or 
maybe a paver. But in any event it is 
being run over. And that seems a little 
bit inappropriate, slightly inappro-
priate to me. Since the President has 
decided to try to exercise some fiscal 
discipline, it would seem that we as a 
party that allegedly is a party of fiscal 
discipline would follow his lead rather 
than try to run him over. 

So you have two problems. You have 
the problem of a Republican Senate 
running over a Republican President 
because we want to spend more 
money—or at least some Members of 
the Senate do—and then you have the 
Republican Senate running over the 
Republican budget because some mem-
bers want to spend more money. Then 
you have this gamesmanship, I guess 
would be the best term for it, which oc-
curred on Monday night when you take 
1,300 pages and throw it in under unani-
mous consent and put in it language 
which raises spending by $11.5 billion 
and has these proposed offsets which do 
not pass the straight face test. 

So you wonder about that and you 
have to ask yourself where are we real-
ly going if we can’t even discipline our-
selves on something like this. You have 
to remember this bill did not start out 
at 284. It started out 2 years ago at, I 
think it was 219, maybe it was 220, 
maybe it was 230. It was in that range. 
Then last year, through another 
sleight of hand dealing with the fund-
ing mechanism, we shifted—we didn’t 
but some did—$15 billion or $18 bil-
lion—I do not recall exactly—out of the 
general account over to the highway 
account claiming that there was no 
revenue impact, that this was an off-
set, of course, putting an $18 billion 
hole in the general fund in exchange 
for covering up with the extra spending 
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in the highway fund. Then that, with a 
couple other manipulations, got us up 
to this 284 number which means that 
we are already in the hole on this bill 
relative to the budget approximately 
$18 billion before this next exercise of 
adding $11.5 billion on top of it. 

It is my obligation, obviously—I end 
up drawing the short straw around here 
by some degree by being Budget chair-
man, but it is an obligation I take on 
because somebody has to do it and it 
should be done—to be sort of the per-
son who comes to the floor and says: 
What the heck are we doing? We pass a 
budget on Friday which says we are 
going to control spending, says we are 
going to limit highway spending to $284 
billion, and then on Monday in wrapup, 
with 1,300 pages of obfuscation, there is 
thrown in $11.5 billion of new spending, 
and thrown in are a lot of illusory and 
baseless offsets. What the heck are we 
doing? 

Well, in the context of what the heck 
are we doing, I have at least the right 
to make us vote on this, at least the 
right to say to my fellow colleagues, if 
you want to do it, do it in the open a 
little bit. The way we should have done 
it, of course, was the way it was origi-
nally structured. There should have 
been a straight up-or-down issue of 
whether, A, this additional $11.5 billion 
was a good idea to spend over the budg-
et; or, B, properly offset. That is not 
now possible to do. I admit the folks 
who thought this out were creative and 
they structured it so that is no longer 
possible to do. It was possible to do on 
Monday until there was wrapup but not 
possible to do now. 

That is the way it got structured, so 
I am left with very few options. 

Mr. President, I reserve the right to 
retain the floor for the purposes of dis-
cussing with the leader of the bill the 
timing on this next vote. Is it the lead-
er’s position that he would want to 
vote at 11:15? 

Mr. INHOFE. Mr. President, in re-
sponse to the distinguished chairman, 
yes, anytime after 11:15 and before 12 
o’clock. 

Mr. GREGG. Well, I will make the 
motion now and then ask we be in a 
quorum call until 11:15. 

Mr. INHOFE. I would rather not do it 
because I will make a motion to waive 
after the Senator makes the point of 
order. That is debatable and I would 
like to make it. 

Mr. GREGG. We can just set the vote 
at 11:15 and you can debate it. 

Mr. INHOFE. Sure. That is fine. 
Mr. GREGG. Mr. President, I ask 

unanimous consent that upon my mak-
ing the point of order, should the chair-
man make a motion to waive that 
point of order, that vote be at 11:15 
with the yeas and nays being consid-
ered as being ordered. 

Mr. LAUTENBERG. Reserving the 
right to object, will the Senator repeat 
the unanimous consent request? 

Mr. GREGG. I am asking that we 
move to this vote at 11:15, but if the 
Senator needs 5 minutes, we can make 
it 11:20. 

Mr. LAUTENBERG. Make it 11:30. 
Then I would have no problem with it, 
and we will try to use time as quickly 
as we can. 

Mr. GREGG. I would ask that the 
time be evenly divided. 

Mr. LAUTENBERG. Yes. No objec-
tion. 

Mr. INHOFE. Reserving the right to 
object. 

The ACTING PRESIDENT pro tem-
pore. Is there objection? 

Mr. INHOFE. For clarification pur-
poses, are we now talking about a vote 
at 11:30; is that correct? 

The PRESIDING OFFICER. The Sen-
ator from New Hampshire. 

Mr. GREGG. Mr. President, I believe 
I reserved the floor. 

The PRESIDING OFFICER. The Sen-
ator from New Hampshire does have 
the floor. The Senator from New Hamp-
shire is recognized. 

Is there an objection to the vote oc-
curring at 11:30 with the time equally 
divided? Is there any objection to that 
restated request? 

Without objection, it is so ordered. 
The Senator from New Hampshire. 
Mr. GREGG. Mr. President, I make a 

point of order that the pending sub-
stitute increases spending in excess of 
the allocation to the Committees on 
Environment and Public Works, Bank-
ing and Commerce. Therefore, I raise a 
point of order against the amendment 
pursuant to section 302(f) of the Budget 
Act. 

The PRESIDING OFFICER. The Sen-
ator from Oklahoma. 

Mr. INHOFE. I move to waive any 
relevant provisions of the Budget Act 
for the substitute and the bill. 

Mr. GREGG. The yeas and nays have 
been ordered, as I understand it. 

The PRESIDING OFFICER. The yeas 
and nays have not been ordered. 

Mr. GREGG. I ask for the yeas and 
nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? There appears to be 
a sufficient second. 

The yeas and nays were ordered. 
The PRESIDING OFFICER. The Sen-

ator from Oklahoma. 
Mr. INHOFE. Mr. President, there 

can be honest differences of opinion. 
The way this has worked historically, 
and I have had the experience on this 
type of legislation for 19 years now, is 
that we come up with a bill. The bill 
we came up with is based on a formula. 
It is not a pork bill. It is a spending 
bill because it is a spending bill on in-
frastructure for America. 

My job, and the job of the ranking 
leader, Senator JEFFORDS, is to come 
up with a bill that meets the infra-
structure needs of America. Then we 
look to the Finance Committee to help 
us to find the funds to finance it. I am 
not about to pass judgment, as others 
appear to be readily willing to do, to 
cast disparaging remarks on the nature 
of the offsets or the nature of the prod-
uct of the Finance Committee. I know 
we came up with a good bill. It is one 
that is not nearly as high, in terms of 

the amount of money that would be 
spent, as the needs. In fact, it has been 
looked at and evaluated that if we are 
to pass a bill, even at the $295 billion 
over the 6-year period, of which 5 years 
are remaining, that it would not even 
maintain what we have today. 

I also want to correct something else 
because the very distinguished chair-
man of the Budget Committee is cer-
tainly knowledgeable in all of these 
areas. He talks about being conserv-
ative and talks about doing these 
things in a proper and appropriate way. 
Well, I would challenge anyone to 
match my conservative performance 
and credentials, and yet I have always 
said that when one comes to this body 
there are two areas where conserv-
atives are big spenders. One is in na-
tional defense and one is in infrastruc-
ture. That is what we are supposed to 
be doing. We are supposed to be build-
ing the infrastructure and improving 
the infrastructure. 

This bill is not just any type of bill 
that is coming along. This is a bill that 
is a matter of life and death. We put to-
gether a formula to determine how the 
distribution between the States should 
take place. In that formula, one of the 
elements is the mortality rate on the 
highways on a per capita basis. Now, if 
no one is concerned about the number 
of lives that are lost, quite frankly my 
State of Oklahoma has more lives lost 
on the highway than the average State. 
Consequently, that is one of many de-
termining factors in a formula. The 
formulas have factors for the donee 
States and the donor States, the num-
ber of miles and, I might even add to 
my friend from New Hampshire, even 
covered bridges. 

This bill probably could be consid-
ered by most people as the most impor-
tant bill we will have this entire year. 
It is probably the second largest bill we 
will have this entire year. It is one 
that lets us rebuild the infrastructure 
of America. We all have heard the sta-
tistics. There is no sense going over 
and plowing those fields again, but it is 
one also that is a huge jobs bill. 

I am not one to say that WPA—actu-
ally the WPA looks pretty good now 
after a few years, but I do not look at 
Government as the ultimate employer. 
But when they talk about for each bil-
lion of new construction it provides 
47,000 jobs, it is a huge jobs bill. It is 
very significant. 

Many people are supporting this bill. 
There are Democrats, Republicans, lib-
erals, conservatives. As a conservative 
Republican, I wholeheartedly support 
it. I support it at the higher level be-
cause I think that is what we are sup-
posed to be doing. 

I am sure there will be those who 
want to talk a little bit about the prod-
uct of the Finance Committee. I know 
the ranking member of my committee, 
Senator JEFFORDS, wants to make a 
statement or two. We have between 
now and the next 25 minutes to discuss 
this. I just want to assure my friend, 
the chairman of the Budget Com-
mittee, I am very sincere, and I think 
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we are doing the right thing. While I do 
not always agree wholeheartedly with 
the President, I do 99 percent of the 
time. In this case, I disagreed last year. 
Last year, when we came up with $318 
billion, we should have passed that. I 
believe the Finance Committee was 
sincere when they said we had this cov-
ered, and it was something that I sup-
ported at that time. The President did 
not support it. 

There are a lot of things we pass that 
I would like to debate and not pay for. 
This is not one of them. I feel very 
strongly that we should go ahead. 
Quite frankly, I do not think the num-
ber is high enough, but if this is all we 
can cover, then I am happy with that. 
The most important thing is we have 
to have a highway bill. We are on our 
sixth extension right now. The States 
are wondering what we are doing. They 
have no way of planning in advance. 
They cannot plan for the next 5 years. 
All they can do is say: We have another 
6-month extension. What will we do for 
the next 6 months? Then we all miss 
the construction season. In States such 
as that of my friend from Vermont, a 
northern State, and the State of New 
Hampshire, we have already missed the 
majority of the construction season. So 
it is very important that we not con-
tinue with extensions and that we get 
this bill passed. To do this, we already 
have a cloture motion in effect. We 
need to get by this motion, and I think 
we will be doing that. 

I yield to the ranking minority mem-
ber. 

The PRESIDING OFFICER. The Sen-
ator from Vermont. 

Mr. JEFFORDS. Mr. President, I rise 
today in support of manager’s package 
for the highway bill. 

This package, which combines all 
four titles of the Safe, Accountable, 
Flexible, Efficient Transportation Eq-
uity Act, increases funding for our 
highways and transit systems by $11.2 
billion. 

I commend Senators GRASSLEY and 
BAUCUS for putting together a package 
that not only increase the resources for 
our States but does not add to the Fed-
eral deficit. 

One cannot drive this highway bill on 
empty. Funding is its fuel, and we need 
to make sure this bill has a full tank 
when it leaves the Senate and heads to 
conference. 

The White House argues that the fi-
nancing of the manager’s package is 
based on gimmicks. 

To that I say nonsense. 
If Senator GRASSLEY and Senator 

BAUCUS tell me it is paid for, then I be-
lieve them. 

Frankly, compared to the funding 
levels in last year’s highway bill, to-
day’s package is modest. 

The President should be claiming 
victory and applauding our actions 
rather than threatening a veto. 

This additional funding will mean we 
can make more roads safer, make sure 
more Americans face less traffic, and 
create more jobs. 

This additional funding benefits 
every State, every city, every country 
and every town. This additional fund-
ing makes all the world of difference. 

I would yield the floor at this time 
and offer the Senator from Arkansas 
such time as he desires to discuss the 
transportation bill. 

The PRESIDING OFFICER. The Sen-
ator from Oklahoma. 

Mr. INHOFE. Mr. President, we do 
want to hear from the Senator from 
Arkansas, but in fairness, we should go 
back and forth. The chairman of the 
subcommittee, Senator BOND, wants to 
be heard first. Does the Senator from 
Vermont have an objection to that? 

Mr. JEFFORDS. That is fine. 
The PRESIDING OFFICER (Mr. 

GRAHAM). The Senator from Missouri. 
Mr. BOND. How much time do we 

have remaining? 
The PRESIDING OFFICER. Six min-

utes for the proponents of the motion. 
Mr. BOND. I ask that I be given 4 

minutes of that, allowing 2 minutes for 
my colleague on the other side of the 
aisle. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BOND. Mr. President, we are 
once again asking for the support of 
our colleagues to raise the contract au-
thority or budget authority in the 
highway bill. We said we were going to 
do this when we brought it to the floor. 
Eighty of our Members voted in the 
Budget Act to allow the Finance Com-
mittee to come in with additional re-
sources, which they have done. There 
has been discussion about the legit-
imacy of the offsets and the Finance 
Committee actions. The Joint Tax 
Committee has scored it. That is the 
authoritative view. It does not add to 
the budget. The comments about this 
being a budget buster are absolutely 
wrong. These funds are paying for the 
money we add. 

I will explain a little bit of com-
plicated budgetary process. There are 
two things called the obligation limit, 
which is the amount that can be spent, 
the guaranteed amount. Traditionally, 
we have put a higher number into the 
bill for what we call budget authority, 
or what is called contract authority. 
That is because the highway depart-
ments cannot spend all of the money 
that they contract, and to enable them 
to spend the $283.9 billion guaranteed 
spending proposed by the President we 
have to have a higher contract or budg-
et authority number. 

This measure, which was added by 
the Finance Committee and which is 
now subject to the point of order, was 
designed to raise, with a fully offset 
amount, the spending so that we could 
provide additional funds for badly 
needed State roads. 

Let me be clear. This amount that 
was added will enable us to bring all 
donor States up to 92 cents on the dol-
lar by the end of the period. It will also 
guarantee those States which are at 
the bottom of the list in terms of in-
creases to get at least a 15-percent in-

crease. It is imperative that those who 
joined with us in the 80-vote majority 
to add the provision allowing the Fi-
nance Committee now reaffirm that 
they believe this money is necessary. 

The additional money, contract or 
budget authority, will not be spent, the 
obligation limit will increase slightly, 
but we cannot spend the money the 
President said we should spend, the 
$283.9 billion, unless we increase the 
contract authority. Obviously, that’s 
lots of confusion but that is where we 
are. 

I urge my colleagues who understand, 
as the chairman and ranking member 
of the committee and my colleague 
Senator BAUCUS on the committee un-
derstand, we have to have this money 
for safety, for economic development, 
for continued growth and the health of 
our economy. 

I yield the floor and reserve the re-
mainder of our time for use by my col-
league. 

The PRESIDING OFFICER. Who 
yields time? The Senator from Arkan-
sas. 

Mr. PRYOR. Mr. President, I rise to 
offer my support for the motion to 
waive the budget point of order and 
also to support the efforts of the Sen-
ator from Oklahoma and urge my col-
leagues to also support those efforts. 
This legislation is 2 years overdue. I 
am very pleased we are finally making 
some headway on getting this done. 
Forcing our States to operate under 
the uncertainty caused by short-term 
extensions is no way to govern. We are 
now in the sixth extension, and it is 
my hope that we are able to complete 
our work in the Senate and complete 
the conference before the current ex-
tension expires at the end of the 
month. 

I also thank Senator INHOFE, Senator 
BOND, Senator JEFFORDS, and Senator 
BAUCUS for their very hard work on 
this bill and all the time they have 
spent and their efforts in working in 
such a bipartisan way. I also thank 
Senator SHELBY and Senator SARBANES 
on the hours they have put in on the 
transit portion, and I thank Senators 
LOTT and INOUYE, as chairman and co-
chair of the Commerce Committee Sub-
committee on Surface Transportation 
and Merchant Marine for their work on 
the safety portions of this bill. 

Economic development is a very im-
portant part of any infrastructure de-
velopment—we talked about that a lit-
tle bit this morning already—but not 
at the expense of the safety of families. 
This bill enhances the safety of our 
roadways. 

As a member of the Commerce Com-
mittee, I was very happy to have the 
opportunity to play a role in devel-
oping the safety titles. It is good legis-
lation that will increase the safety of 
our highways for all Americans, and it 
is bipartisan legislation, developed 
with the input of safety groups, indus-
try, the administration, as well as 
State and local officials. 

VerDate Aug 31 2005 05:33 Jan 09, 2007 Jkt 059060 PO 00000 Frm 00012 Fmt 0624 Sfmt 0634 E:\RECORDCX\T37X$J0E\S11MY5.REC S11MY5m
m

ah
er

 o
n 

P
R

O
D

1P
C

70
 w

ith
 C

O
N

G
-R

E
C

-O
N

LI
N

E



CONGRESSIONAL RECORD — SENATE S4899 May 11, 2005 
Every great nation in the history of 

the world has flourished because of im-
provements to its infrastructure. If you 
look at the great periods of develop-
ment and invention in the world, al-
most all of them have coincided with 
advances in transportation options, 
whether it is safely moving people, ex-
panding trade, or increasing contact 
between cultures. My constituents re-
mind me all the time about the impor-
tance of roads and relieving congestion 
and creating economic growth—vir-
tually every time I go to Arkansas. 
Last week when I was there, people 
were asking me, when in the world are 
you going to get the highway bill done? 

Our constituents are very smart. As I 
travel the State I hear the same four 
things over and over, and I believe they 
are right. They tell me the four things 
we must accomplish in this highway 
bill are, No. 1, we must produce a high-
way bill that addresses critical infra-
structure needs that are not currently 
being met; No. 2, we must produce a 
highway bill to spur economic develop-
ment and the creation of jobs. 

How is my time doing, Mr. President? 
The PRESIDING OFFICER. The time 

of the Senator has expired. 
Mr. PRYOR. I ask unanimous con-

sent for 2 more minutes. 
Mr. GREGG. Mr. President, I yield 

the Senator 2 minutes off of my time, 
even though he doesn’t appear to be 
agreeing with me. 

Mr. PRYOR. I will make it quick. I 
thank the Senator for yielding the 
time. 

No. 3, we must produce a highway 
bill to increase the safety of our trans-
portation system for American fami-
lies and, No. 4, we must produce a high-
way bill that anticipates future needs. 

I could go on and on about how im-
portant it is for job creation, which we 
talked about a few moments ago; about 
how much more congested our high-
ways are today as opposed to 10 years 
ago, and how congested they will be in 
20 years from now. 

I offer my support and encourage my 
colleagues to support the efforts of 
Senator INHOFE and others as we go 
through this very important legisla-
tion. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Iowa. 
Mr. GRASSLEY. Mr. President, I 

want to take this opportunity to re-
spond to the points raised to justify 
the budget point of order. The reason I 
want to do that now is because there 
are some things that are not clear 
about this legislation. I tried to make 
them clear in my remarks yesterday, 
but it is obvious that if they had been 
clear, there would not have been a 
budget point of order. 

One of the points made by the chair-
man of the Budget Committee and 
other Members of the Senate is that 
the Senate highway bill is larger than 
the President’s request. It was alleged 
that Senate authorizers ‘‘snuck in’’ a 
change in their substitute, without a 

separate vote, to increase the bill’s 
level of funding above $284 billion. Sen-
ate budget staff is correct that the 
amendment on the Floor that is pend-
ing is larger in size than the bill re-
quested by the President. Senate lead-
ership, all authorizing committees, and 
the Finance Committee were well 
aware of this fact and made a deter-
mination to offer a substitute amend-
ment in excess of the President’s re-
quest. This makes perfect sense and, of 
course, is in keeping with separation of 
powers and the fact that the President, 
under our Constitution, proposes and 
the Congress, under the Constitution, 
disposes. 

A majority of the Senate wishes to 
provide more infrastructure resources 
than the executive branch. The sub-
stitute bill, with increased funding, is 
completely offset or revenue-neutral. 
As a matter of fact, the bill contributes 
positively and substantially towards 
deficit reduction. As indicated in my 
statement yesterday, the administra-
tion and the budgeteers should focus on 
deficit reduction rather than on the 
top-line spending number. The Senate 
continues to offset legislation and, by 
so doing, exercises fiscal restraint, a 
fact being continuously ignored by 
some in this body. 

Another point made is that provi-
sions passed in the JOBS bill last Octo-
ber—sometimes referred to as FSC/ETI 
bill—signed by the President in Octo-
ber, that somehow the provisions we 
had in that bill relating to fuel fraud 
did not increase general fund receipts 
or even things dealing with other tax 
provisions did not increase general 
fund receipts. I speak of acronyms that 
we used last fall that may not be famil-
iar to people now that we are by that 
legislation. But we constantly talked 
about the ethanol provisions with the 
acronym, VEETC, volumetric ethanol 
excise tax credit, and fuel fraud provi-
sions that were enacted in the JOBS 
bill which other Members of this body 
have alleged, and I quote here, ‘‘have 
made the highway trust fund healthier 
by $2 to $3 billion annually only by def-
inition, since merely moving around 
deck chairs has not changed the Fed-
eral Government’s bottom line.’’ 

That is a serious accusation consid-
ering how careful we were over a period 
of months last year not only to work 
on the VEETC provisions to bring in 
money to the Federal Government that 
was fraudulently not being paid but 
also to make sure that we did it in a 
fiscally sound way. 

This is my answer to that accusation. 
Last year the JOBS bill enacted eth-
anol and fuel fraud provisions that in-
creased projected receipts to the high-
way trust fund by $17 billion during the 
period of the highway bill reauthoriza-
tion, 2005 to 2009. These provisions were 
also included in last year’s transpor-
tation bill but had to be enacted in-
stead in the JOBS bill after it became 
clear that we would not get a con-
ference agreement on the highway bill. 

That is an unfair accusation that 
somehow all this work that we went 

through is just moving around deck 
chairs but has not changed the Federal 
Government’s bottom line. Seventeen 
billion dollars coming in during that 
period of time, $17 billion, some of 
which was being fraudulently avoided. 

Congress had good reasons to enact 
the ethanol changes in the JOBS bill. 
These changes helped to pay for a large 
bipartisan tax bill to provide tax relief 
to domestic American manufacturing. 
And these ethanol changes accom-
panied other energy incentives in that 
bill that had overwhelming support of 
both Chambers and both parties. Be-
cause of those ethanol changes, fuel ex-
cise tax receipts are now going into the 
highway trust fund. That means the 
Federal highway program now has 
more dollars available to it. It is just 
common sense. That is how trust fund 
accounting works. 

It seems that some would now allow 
us to ignore those accounting rules. 
Some would like us to pretend that 
those new fuel tax dollars are not in 
the trust fund. You can’t change what 
are just plain facts of life. These funds 
are in the highway trust fund. 

This Congress should not pretend 
that a law enacted by a previous Con-
gress did not happen. We are not using 
fuzzy arithmetic or fuzzy accounting. 
We are not just moving deck chairs 
around and not affecting the Govern-
ment’s bottom line. We are, in a very 
real way, affecting the Government’s 
bottom line. And we are going to have, 
not only people who were avoiding pay-
ing taxes paying those taxes, but we 
are going to be able to have better 
transportation infrastructure, better 
highways by what we are doing. We 
should not ignore standard fund ac-
counting rules because a minority of 
this Senate disagrees that taxes paid 
on a gallon of ethanol should not go 
into the highway trust fund. 

The administration did not object to 
these provisions as part of the JOBS 
bill last October. The President signed 
that bill and now the administration’s 
own transportation proposals rely on 
these new trust fund receipts that were 
developed in a bipartisan way by the 
Senate Finance Committee. The 
changes that we made in the JOBS Act 
made good sense, common sense, but 
that comes out also as good policy. 
They raised money for the highway 
trust fund. 

We have every right—indeed, we have 
every obligation to the people who pay 
money into the road fund—to use those 
funds to improve America’s highways. 

If you don’t use trust fund money for 
highways or for other transportation 
reasons, you should not be taxing it in 
the first place. But once it is taxed, 
those people who are fraudulently not 
paying that tax are guilty and should 
pay that tax. Our provisions do that. 

Another claim by the Budget Com-
mittee is that the Finance Committee 
has not provided real offsets for in-
creased burdens to the general fund. 
My colleague from New Hampshire, 
chairman of the Budget Committee, 
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suggests that our bill offsets, including 
economic substance, are illusory. He is 
concerned that these offsets, which 
were also passed during the last Con-
gress, will be dropped in conference. 

Now, the Joint Committee on Tax-
ation, as we all know—maybe some of 
us forget—is the official scorekeeper on 
tax matters in the Congress, not the 
Congressional Budget Office. The Fi-
nance Committee has provided tax law 
changes that have been scored by the 
Joint Committee on Taxation as fully 
offsetting any increased burden to the 
general fund. The Joint Committee on 
Taxation is the official scorekeeper for 
revenue provisions under the Congres-
sional Budget Act. It is not the Senate 
Budget Committee that is the score-
keeper; it is the Joint Committee on 
Taxation. Section 201(g) of the Budget 
Act restricts the Congressional Budget 
Office in a manner in which it carries 
out its responsibilities related to rev-
enue legislation. Section 201(g) pro-
vides, in pertinent part: 

For the purposes of revenue legislation, 
which is income, estate and gift, excise, and 
payroll taxes, considered or enacted in any 
session of Congress, the Congressional Budg-
et Office shall use exclusively during that 
session of Congress revenue estimates pro-
vided to it by the Joint Committee on Tax-
ation. During that session of Congress, such 
revenue estimates shall be transmitted by 
the Congressional Budget Office to any com-
mittee of the House of Representatives or 
the Senate requesting such estimates, and 
shall be used by such committees in deter-
mining such estimates. 

This, then, should put to rest this de-
bate about whether these offsets that 
are in my amendment and in Senator 
BAUCUS’s amendment—that is a bipar-
tisan amendment—are real. They have 
been scored by the Joint Committee on 
Taxation, the official scorekeeper 
under the Congressional Budget Act for 
revenue purposes. 

I kind of think that maybe the Budg-
et Committee is living in an ivory 
tower. It is particularly troubling that 
this nonsense attack—that the offsets 
are not real—comes from a committee 
that doesn’t have to do any of the 
heavy lifting to find real offsets and 
real savings. But instead just find rea-
sons to complain about some other 
committee’s work. It must be nice to 
be able to just pick numbers out of 
thin air and try to claim the numbers 
are real or, in this instance, somehow 
not real, even though the Joint Com-
mittee on Taxation scores it as rev-
enue-neutral, or better than revenue- 
neutral, as reducing the deficit. But it 
is the Finance Committee, not the 
Budget Committee, that actually has 
to do the hard work of finding, negoti-
ating, and drafting the policies that 
can pass the Senate and create these 
real offsets. 

Yesterday, I said 40 percent of the 
new funding is hard trust fund money. 
Of course, the Finance Committee gets 
no credit for that effort, no credit at 
all. It is a ridiculous charge. It is so 
easy to throw rocks around here. How 
about dealing with constructing policy 

instead of throwing rocks? I would like 
to see some of that. 

The complaints we are hearing are 
from a committee that has no responsi-
bility to find real numbers, real offsets, 
or real savings. It reminds me of an ag-
ricultural economist telling a farmer 
how to farm. I suggest that those who 
are sitting on the fence giving this 
farmer—and I am an Iowa farmer— 
stewardship advice about how to farm 
should get off the fence and get some 
dirt under their fingernails, and I will 
be happy to show them how to start 
the tractor. And I say this as a person 
who has been very loyal in my mem-
bership on the Budget Committee, as 
well as being chairman of the Finance 
Committee, because out of 48 amend-
ments that were offered to destroy the 
budget that came out of the Budget 
Committee, I supported the chairman 
on 47 of the 48 amendments. 

Now, the suggestion was also made 
that we have used these revenue raisers 
in the previous Congress. None of the 
offsets included in the highway sub-
stitute have passed the Senate this 
year as part of any other legislation. 
Even if that were the case, those addi-
tional anticipated revenues are avail-
able until they are passed by both 
Houses and enacted into law. 

There seems to be an additional con-
cern that the offsets used in this bill 
would not survive a conference with 
the House. As a person who worked for 
8 years and 3 days—from when I first 
introduced the bankruptcy reform bill 
to when the President signed the bill a 
month ago—if I would have ever 
stopped because a bill passed the Sen-
ate but somehow didn’t get to the 
President, we would never have a bank-
ruptcy reform bill. But we passed that 
bill seven or eight different times—the 
conference report, plus original legisla-
tion through the Senate. How you get 
things done in the Senate is by stick-
ing with it—just don’t give up. 

And we are doing that here. We con-
tinue to close corporate tax loopholes 
the same way. People on the Budget 
Committee are finding fault that we 
might pass the Senate and not get out 
of conference. That somehow means we 
are using a smokescreen. Let me sug-
gest that on the JOBS bill last year, 
which I have already referred to sev-
eral times in my remarks today, we 
passed through the Senate $39 billion of 
corporate tax loophole closers, and we 
ended up out of conference with $24 bil-
lion of that $39 billion. I don’t think 
that is such a bad track record. If it 
had not been for the Senate and the bi-
partisan approach of the Finance Com-
mittee, we would not even have those 
$24 billion of loophole closers—money 
coming into the Federal Treasury. So 
you cannot just stop. Because these 
offsets, whether they be fraudulent use 
of tax dollars, nonpayment in a fraudu-
lent way of gas tax money or other 
loophole closers—in all of these cases 
we have people finding ways to avoid 
paying their share of taxes that ought 
to be paid. 

One has to keep at it. There is a con-
stant game around here of lawyers, ac-
countants, and investment bankers 
that like to game our Tax Code. It is 
pretty hard to keep ahead of them, but 
I am determined, and Senator BAUCUS 
is determined, to keep ahead of them. 
So I am not going to have anybody tell 
me we are not legitimate when we pass 
things through the Senate that maybe 
cannot survive conference because 
eventually they do survive conference, 
and eventually they are signed by the 
President. 

The Senate cannot be subjected to 
the expectation of passage in the House 
as a standard for this body. The Senate 
has to focus on what is possible in the 
Senate, and differences will be resolved 
and reconciled with the other legisla-
tive body during the conference proc-
ess. 

As an additional point, I note it was 
Ways and Means Chairman BILL THOM-
AS, not the Senate Finance Committee, 
who first proposed codification of the 
economic substance doctrine, which is 
the largest revenue provision added in 
the substitute bill. I would also like to 
recite a little of the history of this 
matter so we will not presume that 
something maybe will not get through 
conference because maybe it did not 
get through conference last October, 
particularly when the chairman of the 
House Ways and Means Committee 
first brought up this issue. 

The Senate Finance Committee 
began its work on tax shelter legisla-
tion in 1999. During the years 2000 and 
2001, the Finance Committee released 
three discussion drafts to stimulate 
public comment on the closing of cor-
porate tax shelters. None of these 
drafts contains codification of the eco-
nomic substance doctrine that we are 
using in this amendment before the 
Senate right now as an offset. In May 
2002, the Finance Committee reported 
out the Tax Shelter Transparency Act 
of 2002, which formed the basis for the 
tax shelter disclosure rules enacted in 
last fall’s tax bill. The Tax Shelter 
Transparency Act did not contain codi-
fication of the economic substance doc-
trine. 

In July of 2002, a mere 2 months after 
the Finance Committee reported out 
its bill, Chairman THOMAS laid down 
H.R. 5095, the American Competitive-
ness and Corporate Accountability Act 
of 2002. This bill would have repealed 
the FSC/ETI regime and used the pro-
ceeds for corporate international tax 
reform. It was also the first time the 
Ways and Means Committee dipped its 
toe into the waters of tax shelter clos-
ing legislation. 

H.R. 5095 parroted the disclosure pro-
visions of the bipartisan Senate Fi-
nance Committee-reported bill, but it 
went one step further—it called for 
codification of the economic substance 
doctrine. So where did folks get the 
idea around here that somehow eco-
nomic substance doctrine codification 
is blue smoke, intended to mislead the 
Senate into believing that something is 
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revenue-neutral when it is not because 
this bill is revenue-neutral as scored by 
the Joint Committee on Taxation. 

As an aside, I remind my colleagues 
that this additional money comes out 
of the hide of tax shelter promoters 
and tax shelter participants, not out of 
the pockets of the honest middle-class 
working men and women of America. 
This is not phony money, as maybe we 
were led to believe. This is good tax 
policy. 

In emphasizing that the Senate high-
way bill is bigger than that provided in 
the budget resolution, the following 
quote was used: ‘‘[i]t appears the Fi-
nance Committee floor amendments in-
clude provisions quite similar to those 
general fund transfers that were in-
cluded in last year’s Senate-passed bill. 
Such general fund transfers do nothing 
to offset the deficit effect of the in-
creased spending in that amendment.’’ 
I want to say why that is hogwash. The 
Members of this body have indicated, 
and will vote their intent on this issue 
in just a few moments, to spend more 
than was included in the Senate budget 
resolution. No procedural games, gim-
micks, or end runs will be needed to 
prove this point. As the distinguished 
chairman of the Senate Budget Com-
mittee indicated repeatedly during the 
budget process, if there are 60 votes for 
something, then so be it, and clearly 
more than 60 members of the Senate 
are in agreement about this budget 
point of order. 

But we do take issue with the fact 
that we were accused of sending an 
amendment to this Floor for consider-
ation by 100 Members of the Senate 
that did nothing to offset the deficit ef-
fect of increased spending. The accusa-
tion is purely false and purposely mis-
leading. Our substitute amendment re-
placed trust fund and general fund re-
ceipts and contributed substantially to 
the deficit reduction by more than $10 
billion. 

Finally, to those critics of the Senate 
Finance Committee title, I reissue the 
challenge I put to them yesterday, that 
obviously was not listened to. It is the 
same challenge from last year. If they 
do not like our Finance Committee 
title, come forward and tell us they do 
not want any new money for their 
State from this highway bill. Alter-
natively, if they want to keep their 
State’s extra money, find another way 
to get there that will yield 60 votes. I 
issued the challenge last year, I issued 
the challenge yesterday, and I reissue 
that challenge this very hour. 

Now, I did not get any takers last 
year, I did not get any takers yester-
day, and I do not expect to get any tak-
ers today. So once again, it is easy to 
complain, but we are here to do the 
people’s business and this amendment 
that came out of my committee is the 
people’s business—it is financially re-
sponsible, doing things to close cor-
porate tax loopholes, to be fair to mid-
dle-class working men and women, to 
get the job done basically of improving 
our highway and transportation infra-
structure. 

The PRESIDING OFFICER. The Sen-
ator from Oklahoma is recognized. 

Mr. INHOFE. Mr. President, I say to 
the Senator from Iowa, the distin-
guished chairman of the Finance Com-
mittee, what a great job they have 
done. We imposed upon them the obli-
gation or the duty of coming forth and 
coming up with a way to pay for a 
more robust bill. As I have said several 
times before, there are still other 
things we need to be doing, and even 
with the action that has been taken, it 
is not enough, but I understand he does 
now have it in a position where we are 
not increasing the deficit; that this is 
properly offset and I would almost be-
lieve those who oppose what he is doing 
are people who do not want the bill to 
start with. 

We have been inviting people to come 
down with their amendments. I see the 
Senator from New Jersey is in the 
Chamber. I am anxious to get as many 
people down as possible and would en-
courage those Members who have 
amendments, keep in mind, the dead-
line for filing amendments is now be-
hind us and we are operating under clo-
ture right now. We need to have them 
get down and not wait until the last 
minute. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from New Hampshire. 
Mr. GREGG. What is the status of 

the time? 
The PRESIDING OFFICER. The Sen-

ator has 131⁄2 minutes. 
Mr. GREGG. And the opposition? 
The PRESIDING OFFICER. No time. 
Mr. GREGG. Mr. President, to re-

spond in part—and in whole, hope-
fully—to some of the points that have 
been made here, let me begin by saying 
I have an immense amount of respect 
for the chairman of the committee and 
for the Senator from Missouri, for the 
ranking Democrat on the committee, 
the Senator from Vermont, a neighbor 
who is retiring and who has done great 
service for our country and has decided 
to relax and go back to a beautiful 
State. Of course, he is going to go to 
New Hampshire to buy his goods be-
cause we don’t have a sales tax, by the 
way. The chairman does exemplary 
work. He has been a tireless advocate, 
obviously, of trying to get this high-
way bill across the floor. 

Honestly, I thought the Budget Com-
mittee had done its job when we went 
to the $284 billion number, which was a 
lot higher than where the President 
had started. I thought the President 
had done his job when he went to the 
$284 billion number as a compromise 
which was a lot higher than he started 
out. I think he was at $250 billion when 
he began this process. I thought we had 
reached agreement. Then Friday morn-
ing at 1 a.m., when we passed the budg-
et, I was pretty sure we reached an 
agreement. The agreement was $284 bil-
lion. 

Unfortunately, the amendment which 
showed up Monday night put a pretty 
big hole in that budget—$11.5 billion. 

As I have said earlier, we have to ask 
ourselves, why did we pass the budget 
on Friday to have the effect on the 
next legislative day—the next legisla-
tive day—to break the budget by $11.5 
billion. 

The Senator from Missouri says it is 
not a budget buster. I have to point out 
to the Senator from Missouri that yes, 
it is. That is what we are voting on. If 
it were not a budget buster, the Chair 
would not rule in my favor that it 
breaks the budget. That is what the 
motion is. The motion is this violates 
the Budget Act. 

It violates the Budget Act on 2 
counts. I am not taking the first count 
because that is a procedural battle. I 
am taking the second count, which is 
the substantive battle, which is that 
this amendment violates the Budget 
Act because it exceeds the allocation 
to the committee by $11.5 billion. So it 
is a budget buster. If it were not a 
budget buster, you would not have to 
waive the rule, you know, so let’s not 
throw that straw dog out there. 

And the offsets? I agreed with the 
chairman of the Finance Committee 
when he came to the floor last night 
and said, and I will quote: 

I also understand and agree with the House 
position that we should not mix general fund 
offsets and trust fund resources to that end. 

I agree with that. But, yet, this 
amendment, this substitute, does ex-
actly that. It takes money out of the 
general fund, moves it over to the trust 
fund, and then claims that the trust 
fund spending is offset by very illusory 
alleged revenue increases in the gen-
eral fund, as I pointed out in my earlier 
statement. One of these revenue in-
creases, the biggest one, has been used 
14 times in the last 21⁄2 years—14 times. 
How many times can you use a revenue 
increase? 

We all know it is not a real revenue 
offset. We all know it is going to be 
dropped at conference. It has been 
dropped at conference every time it 
gets used; it gets used. It gets dropped, 
but the spending goes on. So as a prac-
tical matter the offsets, from the 
standpoint of the Budget Committee, 
do not plug the hole that is put in the 
budget, first because they do not apply 
to the trust fund which creates spend-
ing beyond the committee’s allocation, 
and second because they exceed the 
general fund—they will not occur. I 
guess that’s the best way to say it. 
They are not going to happen. The off-
sets are not going to happen. 

Excuse me, I don’t want to be exces-
sive here: $700 million of the alleged 
$11.5 billion we deem to be legitimate 
offsets. They will occur. 

But, independent of that, inde-
pendent of whether this offset issue is 
real or not, and it is not real, by the 
way, the President—he is a Republican, 
he was just elected—reached an agree-
ment with the House. He said, ‘‘I am 
going to let you spend $30 billion more 
than I really want to spend in this 
area,’’ but he has said—having made 
that concession to our colleagues be-
cause he got pressure—we are going to 
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hold the line at $284 billion. That is it. 
No more. 

We all know that highways are im-
portant. We all know infrastructure is 
important. But we reached a con-
sensus, first between the President and 
the House leadership. I agree, Senator 
INHOFE did not sign on to that idea, 
other than to bring a bill out at that 
number, but I agree, he is very forth-
right. He has always been committed 
to getting a higher number. But at 
least within the context of the greater 
party, the Republican Party, there was 
an agreement at $284 billion with the 
President of the United States. And 
then we confirmed that agreement last 
Friday with the budget for which 52 
Republicans voted. 

I am not expecting any votes on this 
issue from the other side of the aisle. 
During the budget process they pro-
posed amendments which added $260 
billion to the budget, so clearly the 
issue of controlling spending is not 
that high on their testing, on their 
schedule of agenda items. But it should 
be on ours. We have a President of our 
party say $284 billion is the number, 
and when that has been agreed to by a 
large membership of our party includ-
ing, I believe, the majority leader in 
the Senate and the Speaker of the 
House, and when we confirm that 
agreement by passing a budget that 
says that is the number, we should stay 
with that number. It is what I would 
call common sense and probably appro-
priate action. That is why it is impor-
tant, I believe, that we hold this num-
ber. 

I respond to one other sidebar rep-
resentation here—because it needs to 
be responded to but not because it is 
the essence of the debate—the question 
of the amendment that passed when we 
were marking up the budget, which had 
80 votes, relative to how the additional 
highway spending would occur should 
additional highway spending be ap-
proved and be within the budget, called 
a trust fund. That trust fund had, as 
part of its structure, that if there was 
to be additional spending over $284 bil-
lion, it would have to be offset and it 
would have to come back to the Budget 
Committee so the Budget Committee 
could review it to determine whether 
the offsets were legitimate. That did 
not happen. The substitute occurred 
Monday night. We never saw it. It took 
us a long time to find it. It was 1,300 
pages. People have been looking for a 
long time to find out exactly what it 
means. Even CBO is having a lot of 
trouble shaking it out. But we know we 
were never consulted on that number 
or how it was offset, which would have 
been the requirement under that re-
serve fund. Therefore, the representa-
tion that a vote on this waiver issue 
should be tied into your vote on that 
amendment issue is very hard to con-
nect. In fact, the two pass in the night. 
There is no relationship between the 
vote that occurred in the budget debate 
and the vote on this waiver issue. 

This waiver issue is very simple. The 
chairman of the committee has moved 

to waive a budget point of order be-
cause the bill as it is presently struc-
tured spends more than the budget 
that we passed on Friday night by $11.5 
billion. It spends that much more than 
the budget passed. 

The offsets, we believe, are illusory. I 
presume the Finance Committee will 
argue that they are not. But they have 
used them 14 times before, so I will 
leave it to the body to decide whether 
they are. 

But independent of that issue, the 
offset issue, the simple fact is this 
amendment puts an $11.5 billion hole in 
what was an agreed-to number relative 
to the allocation, relative to what was 
going to be spent, relative to what the 
President thought was the under-
standing, and relative to what we had 
in our budget. 

I see the majority leader is here. I 
yield the remainder of my time to the 
majority leader. 

The PRESIDING OFFICER. The ma-
jority leader. 

Mr. FRIST. Mr. President, I know we 
will be voting here in a couple of min-
utes, but I did want to rise in support 
of the Budget Act point of order 
against the pending substitute to the 
highway bill. I do commend the chair-
man of the Budget Committee, Senator 
GREGG, for raising it. 

We do need to exercise fiscal dis-
cipline in the Senate. This bill is a 
good example. We all want to pass a 
strong highway bill. It will benefit our 
economy and will create millions of 
jobs across the country. As I have said 
on the floor many times, it will con-
tribute to safety on our highways. It is 
long overdue. The previous bill, TEA– 
21, expired in September of 2003 and on 
six occasions we have had to pass ex-
tensions. The current extension expires 
at the end of this month and we need 
to get this bill to conference as soon as 
possible, in my mind, so we can resolve 
what differences exist between the 
House and the Senate bill and so the 
President can sign it as soon as pos-
sible. 

It should be clear to all of my col-
leagues the path to getting a bill 
signed into law will be smooth only if 
Congress stays within the spending pa-
rameters that have been laid out by 
the budget resolution we passed last 
month and by the President of the 
United States who must ultimately 
sign this bill. 

The budget resolution, as Chairman 
GREGG has noted, allowed for transpor-
tation spending over a 6-year period of 
$283.9 billion. We passed that budget 
resolution here in the Senate a couple 
of weeks ago, on April 28. 

In addition, the President of the 
United States has made it clear he will 
not sign a bill into law that spends 
more than the amount provided for in 
the budget resolution—$283.9 billion 
over 6 years. He made it clear publicly, 
privately, and in the statement of ad-
ministration policy on this bill, which 
clearly states: 

Should the obligation or net authorization 
levels that will result from the final bill ex-

ceed these limits the President’s senior ad-
visers would recommend that he veto the 
bill. 

Finally, I want to make clear that 
sustaining this budget point of order 
will not kill the highway bill. Another 
substitute would be offered that stays 
within the spending limits set forth in 
the budget resolution and by the Presi-
dent, just as the various titles reported 
out by the different committees of ju-
risdiction did. 

I am convinced we can pass a good 
bill that addresses America’s infra-
structure needs, creates millions of 
new jobs, and can be signed into law by 
the President. We should move forward 
to do just that. 

I yield the floor. 
The PRESIDING OFFICER. All time 

is expired. 
The yeas and nays have previously 

been ordered. The question is on agree-
ing to the motion. The clerk will call 
the roll. 

The legislative clerk called the roll. 
Mr. MCCONNELL, The following Sen-

ator was necessarily absent: the Sen-
ator from Minnesota (Mr. COLEMAN). 

Further, if present and voting, the 
Senator from Minnesota (Mr. COLEMAN) 
would have voted ‘‘yea.’’ 

Mr. DURBIN. I announce that the 
Senator from Minnesota (Mr. DAYTON), 
is necessarily absent. 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de-
siring to vote? 

The yeas and nays resulted—yeas 76, 
nays 22, as follows: 

[Rollcall Vote No. 118 Leg.] 
YEAS—76 

Akaka 
Alexander 
Allen 
Baucus 
Bayh 
Bennett 
Biden 
Bingaman 
Bond 
Boxer 
Bunning 
Burns 
Burr 
Byrd 
Cantwell 
Carper 
Chafee 
Clinton 
Cochran 
Collins 
Conrad 
Corzine 
Crapo 
DeWine 
Dodd 
Dole 

Domenici 
Dorgan 
Durbin 
Feinstein 
Grassley 
Harkin 
Hatch 
Inhofe 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kerry 
Kohl 
Landrieu 
Lautenberg 
Leahy 
Levin 
Lieberman 
Lincoln 
Lott 
Lugar 
Martinez 
Mikulski 
Murkowski 
Murray 

Nelson (FL) 
Nelson (NE) 
Obama 
Pryor 
Reed 
Reid 
Roberts 
Rockefeller 
Salazar 
Santorum 
Sarbanes 
Schumer 
Shelby 
Smith 
Snowe 
Specter 
Stabenow 
Stevens 
Talent 
Thune 
Vitter 
Voinovich 
Warner 
Wyden 

NAYS—22 

Allard 
Brownback 
Chambliss 
Coburn 
Cornyn 
Craig 
DeMint 
Ensign 

Enzi 
Feingold 
Frist 
Graham 
Gregg 
Hagel 
Hutchison 
Isakson 

Kyl 
McCain 
McConnell 
Sessions 
Sununu 
Thomas 

NOT VOTING—2 

Coleman Dayton 

The PRESIDING OFFICER. On this 
vote, the yeas are 76, the nays are 22. 
Three-fifths of the Senators duly cho-
sen and sworn having voted in the af-
firmative, the motion is agreed to, and 
the point of order fails. 
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Mr. BOND. Mr. President, I move to 

reconsider the vote. 
Mr. INHOFE. I move to lay that mo-

tion on the table. 
The motion to lay on the table was 

agreed to. 
The PRESIDING OFFICER (Ms. MUR-

KOWSKI). The Senator from Oklahoma. 
Mr. INHOFE. Madam President, the 

vote that just took place is significant. 
We all realize that the Finance Com-
mittee has done their job. The Joint 
Tax Committee has verified that their 
work is good. They have found legiti-
mate offsets. It is easy to say there are 
not, but there are. While it is very 
much a concern to everyone in terms of 
the budget and deficits, I am always 
ranked, certainly, as in the top five 
most conservative Members of this 
body. I can tell my colleagues, I would 
not vote for something that is going to 
increase the deficit. This is not in-
creasing the deficit. 

When we stop to think about what we 
are supposed to be doing in Wash-
ington, we talk about a lot of silly pro-
grams, but the two most important 
things on which you might say I am a 
big spender are, No. 1, defense and, No. 
2, infrastructure. There is nothing 
more important that we will be voting 
on this year than this bill. We all know 
the reality that we need to get this to 
conference, and it was necessary to 
pass what we just agreed to in order to 
get it to conference. 

I understand Senators CORZINE and 
LAUTENBERG are ready to offer an 
amendment. 

I yield the floor. 
Mr. GREGG. Madam President, un-

fortunately, I rise because I feel it is 
necessary to respond to the statements 
of the chairman of the Finance Com-
mittee which were made on this floor, 
both personal to me as chairman of the 
Budget Committee and to the staff of 
the Budget Committee, which I 
thought was an unfortunate decision. 

Earlier we had a vote on waiving a 
point of order relative to whether this 
substitute, which is pending, was con-
sistent with or is consistent with the 
budget we passed last Friday. Now, by 
definition that point of order would not 
have to have been waived if it was not 
well made. And by well made, I mean 
that the Chair would have ruled that 
this amendment, this substitute, did 
and does violate the budget resolution. 
The reason it violates the budget reso-
lution, and I made this point earlier 
when I spoke, and I think I was accu-
rate—in fact, I believe my comments 
this morning were entirely accurate, 
although they were represented to be 
inaccurate, regrettably—let me reit-
erate them. This budget resolution 
point of order lay because we went 
from a number of $284 billion—and this 
is the essence of the issue here—which 
was the agreed number, $284 billion— 
that is the number we agreed would be 
spent on the highway bill—we went 
from that number, under the sub-
stitute, to a number of $295 billion- 
plus. We don’t know the final number 

because, quite honestly, there are so 
many pages in the amendment even 
CBO can’t catch up with it, but we 
know it is at least $11.5 billion over the 
budget number, which was $284 billion. 

This number, $284 billion, was not 
only a number which had been agreed 
to under the budget last week, it was a 
number that the President had said he 
wanted and on which the President had 
reached an agreement with the con-
gressional leaders, the Speaker of the 
House and the majority leader. So it 
was not a number pulled out of thin 
air, nor was it a number that was not 
reached after a significant amount of 
consultation. It was, rather, a number 
which was reached after having consid-
ered what we could afford, what was 
coming into the trust fund, what was 
going out of the trust fund, and what 
could be afforded in this area of high-
way construction. 

I think the representation was made, 
unfortunately, by the chairman of the 
Finance Committee, that the Budget 
Committee was acting irresponsibly, 
essentially—and that is my character-
ization; the words actually were a lit-
tle stronger than that—when we raised 
the point of order, saying: Hey, listen, 
we passed a number at the number $284 
billion, the President agreed with the 
majority leader and Speaker of the 
House that $284 was the number, and 
therefore we should stick to 284. 

That is our job as a Budget Com-
mittee. I understand, certainly, the 
chairman of the Finance Committee 
chairs the most powerful committee in 
the Senate by far. The Appropriations 
Committee is competitive, but our ju-
risdiction, unfortunately, with the 
shift toward entitlement spending, has 
been lessened. It used to be the Appro-
priations Committee had about 60 per-
cent of the Federal spending. Now it is 
about 30 percent. Finance has about 50 
percent of the Federal spending be-
cause it has all the major entitlement 
accounts. 

But we recognize—I certainly do as 
chairman of the Budget Committee— 
that the Finance Committee is one of 
the two most powerful committees in 
the Senate, of which the other one is 
not the Budget Committee. Certainly 
the Finance chairman has every right 
to come to the Senate floor and remind 
us of that, as he did. But it really isn’t 
appropriate for him to come to the 
floor and suggest that we should not 
still do our job simply because we are 
not as powerful a committee as his; 
that our job should be basically we 
should stand out of the way and just be 
nice little folks who stand in the cor-
ner, and when the budget is getting run 
over by a powerful committee, just say: 
Hey, no, we don’t get involved in that 
because we are not a powerful com-
mittee. The Budget Committee was not 
structured that way. The Budget Com-
mittee was actually structured to be 
sort of a conscience around here, a fis-
cal conscience of, What the heck are we 
doing? 

Yes, we only got 22 votes, which 
shows maybe our conscience isn’t all 

that strong. But, in any event, we have 
an obligation to raise the issues. So 
when we raise those issues, I think for 
the chairman of the Finance Com-
mittee to come down here and say, in 
terms which were most aggressive and 
most intense, that the Budget Com-
mittee was acting inappropriately and 
its staff was acting inappropriately, I 
just think that is misdirected. It does 
understand, but it doesn’t acknowledge 
the fact that the Budget Committee ex-
ists. He is on the Budget Committee; I 
guess he knows it exists—as he men-
tioned. He has been a good supporter of 
the Budget Committee. I have never 
denied that. I have always said he was 
a good supporter of the Budget Com-
mittee. I respect him. I think he is one 
of the best chairman around here, as I 
think this chairman, the chairman of 
the Public Works Committee, is. I am 
constantly impressed by what the Sen-
ator from Oklahoma is able to do here. 
He is good, and I admire that, as is the 
chairman of the Finance Committee, 
and the chairman of the Finance Com-
mittee is not only very good but he 
works very hard, as the Senator from 
Oklahoma, to be bipartisan, which I 
think is important, too. I tried to do 
that when I chaired an authorizing 
committee. But still that doesn’t mean 
that we should ignore the importance 
of this issue. 

To get into the substance, to respond 
again to some of the points that have 
to be responded to—I am sorry they 
have to be respond to, but I do think 
they have to be responded to because 
the intensity of the argument that we 
were not accurate in raising this point 
of order is such that to let it just sit 
would be wrong. Again, I regret that I 
have to do this. 

The point, to go back to the essence 
of the issue, was that the budget set at 
$284 billion the level of allocation for 
the highway bill. Under this amend-
ment, that spending goes up to $295 bil-
lion-plus. That was the point of order. 

As an ancillary to that discussion, we 
did get into the issue of just what has 
happened in the history of this high-
way bill. Yes, last year through the 
JOBS bill there was a finessing of the 
way money flows from account to ac-
count around here, so that the highway 
fund was given a lot more money at the 
expense of the general fund. I made ref-
erence to that. 

I didn’t mention ethanol, although 
the response spent a lot of time on eth-
anol. In fact, I specifically didn’t men-
tion ethanol because I know that tends 
to incite some Members around here. I 
just simply said last year about $15 bil-
lion ended up being moved out of gen-
eral fund activity, or being laid off on 
the general fund, in exchange for giv-
ing the highway fund an extra $15 bil-
lion. And no matter how you account 
for it, we end up $15 billion short. That 
is just the way it is. The money gets 
spent on the highway proposal, and so 
we are $15 billion short. 

The way it worked, to get specific, 
was that the subsidy to ethanol gaso-
line, which is about 5 cents a gallon 
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which had been borne by the highway 
trust fund, was shifted over to the gen-
eral fund, so the general fund ended up 
with about a $13 billion hit. The high-
way fund ended up with a $13 billion 
windfall, arguably. 

Then there was about $2.5 billion 
which historically had gone, since 1993, 
from the gas tax into the general fund, 
because under the 1993 agreement there 
had been an agreement that the gas tax 
would be raised—I think by 5 cents— 
and it was agreed at that time that 
half of that would go to the highway 
fund to build roads and the other half 
would go to deficit reduction, and his-
torically those moneys have stayed 
there for deficit reduction or in the 
general fund. So that money was taken 
out of the general fund and moved back 
to the highway fund. It was probably a 
legitimate decision, but it did cost us 
$2.5 billion or thereabouts. So that is 
where the number came from. I think 
it was an accurate statement. We were 
basically putting about a $13 billion 
hole in the general fund in order to get 
this bill up to the $284 billion level. 

To go from the $284 billion level to 
the $295 billion level, which again cre-
ated the point of order because that ex-
ceeded the allocation, the Finance 
Committee reported a bill which rep-
resented that they had offsets to pay 
for that difference. They said Joint Tax 
had scored it that way. 

First off, I said the offsets were illu-
sory. I believe they are illusory. But I 
also made the point that even if they 
are not illusory, it didn’t matter be-
cause it still created the problem for 
the budget, which is that you exceeded 
the $284 billion. But I think it is hard 
to argue—and again I use the term it 
didn’t pass the ‘‘straight face test’’—to 
argue that an offset that has been used 
14 times and failed 14 times is an offset 
that has much likelihood of success. 

The chairman makes the point, and 
it is a legitimate point, that he is a 
stick-to-it guy and he is going to get 
this someday no matter what, and he is 
going to stick to it no matter what. I 
admire that. He is a stick-to-it guy. 
His work on the bankruptcy bill has 
been extraordinary. His work on a lot 
of bills around here has been extraor-
dinary, and that is probably because he 
is dogged on some of this stuff. When 
he bites ahold of something, he stays 
with it, and that is impressive. 

But I do think when folks are sitting 
back in the office, thinking about how 
to pay for this thing, and they came up 
with putting in the enterprise tax 
again after 14 attempts at using this 
item, that they knew the likelihood of 
that happening was very slim. So I 
think it was reasonable to say that 
number was illusory. But equally im-
portant, the representation that the 
Joint Tax Committee is the final arbi-
ter of that question is something I be-
lieve has to be clarified, because that 
was the chairman’s position. 

So I think I would like to know the 
clarification of this. As chairman of 
the Budget Committee, I believe I have 

the right to know whether Joint Tax or 
the Budget Committee is the final arbi-
ter of that because, as I understand it, 
under section 201(f), which was cited by 
the chairman of the Finance Com-
mittee, but not entirely: 

The Budget Committee of the Senate and 
the House shall determine all estimates with 
respect to scoring points of order and with 
respect to execution of purposes of this act. 
I ask a parliamentary inquiry of the 
Chair: 

Who is the proper scorer of points of 
order relative to revenues and ex-
penses? 

The PRESIDING OFFICER. The Sen-
ator is entitled to an answer. Under the 
Congressional Budget Act of 1974, ter-
mination of points of order section 312, 
the Budget Committee determination 
for purposes of this title and title IV, 
the levels of measuring budget author-
ity outlays, direct spending, new enti-
tlement authority, and revenues for 
fiscal year shall be determined on the 
basis of estimates made by the Com-
mittee on the Budget of the House of 
Representatives or the Senate, as ap-
plicable. 

Mr. GREGG. I thank the Chair for 
that ruling. I hope that clarifies that 
point and responds, I believe, ade-
quately to the points of the chairman 
of the Finance Committee that might 
not be the case. 

Let me summarize. We made a point 
of order, a motion to waive was 
brought forward, the chairman of the 
Finance Committee, and the chairman 
of the Transportation and Public 
Works Committee were successful by 
an overwhelming vote and we lost. 

I do not think that should lead to the 
chairman of the Committee on Finance 
coming to the Senate and suggesting 
the role of the Committee on the Budg-
et in making these points is in some 
way inappropriate or irrelevant, that 
we should not take this effort to try to 
enforce a budget—especially when we 
passed the budget last week. 

I admire, as I said, the Finance Com-
mittee chairman a great deal. I am 
sorry this misunderstanding has oc-
curred. But I do believe I have an obli-
gation as chairman of the Committee 
on the Budget to at least speak up on 
behalf of my staff, who has done an ex-
traordinary job under fairly difficult 
circumstances. 

In that context, for a more historical 
perspective on the highway bill, since 
this was cited by the chairman of the 
Committee on Finance, I ask unani-
mous consent to have printed in the 
RECORD the Informed Budgeteer state-
ment which is a budget statement sum-
marizing the history of the highway 
bill. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

INFORMED BUDGETEER 
As the May 31 expiration date of the latest 

extension of federal surface transportation 
programs rapidly approaches, the pressure is 
on the Senate to pass a reauthorization bill 
by the end of this month. The House passed 
its version of the bill (H.R. 3) last month. 

The Senate bill is being considered on the 
floor, as the four committees with jurisdic-
tion—Environment and Public Works (EPW), 
Banking, Commerce, and Finance—have 
each marked up their respective titles of the 
bill. The Banking, Commerce, and Finance 
titles are added on the floor to the bill re-
ported by EPW. 

There are several different metrics that 
participants in the legislative process are 
using to evaluate this bill besides ‘‘how 
much does each state get?’’—is it more than 
the President’s request, is there enough 
‘‘money’’ in the highway trust fund, and does 
the budget resolution allow it? 

Bigger than the President’s Request? 
The Senate-reported and House-passed bills 

are, in total, both consistent with the Presi-
dent’s FY 2006 Budget request of $284 billion 
for transportation programs for FY 2004–2009, 
reflecting the informal conference agree-
ment reached, but not enacted, last year. 

End of story, right? . . . given this appar-
ent coalescence around a $284 billion bill? 
Because the Administration drew a line in 
the sand most recently with a SAP threat-
ening to veto anything above $284 billion (as 
well as anything creating a new federal bor-
rowing mechanism), the Senate leadership 
insisted that the bill brought to the floor not 
breech that level. The authorizers’ action, 
however, has only lived up to the letter, but 
not the spirit, of that admonition. Senate 
authorizers snuck in a change to their sub-
stitute, without a separate vote, to increase 
the bill’s funding level above $284 billion. So 
the bill before the Senate currently exceeds 
the prescribed level by $10–$15 billion. 

Affordable from the Highway Trust Fund? 
The latest CBO estimates indicate that rev-
enue now credited to the highway trust fund 
is sufficient to support a $284 billion bill, 
mainly due to provisions in the American 
Jobs Creation Act (AJCA) of 2004 (P.L. 108– 
357), enacted in the closing days of the 108th 
Congress. But last summer the highway 
trust fund could not have supported a $284 
billion bill. How can the highway trust fund 
all of a sudden have sufficient resources? 

Last summer, the Senate faced the exact 
same pickle it does now. The Senate’s high-
way spending appetite ($319 billion) was 
greater than the level of related federal reve-
nues dedicated to highways and transit at 
that time. The Finance Committee had in-
tended to pay for the additional spending 
through a combination of (1) brand new reve-
nues from those who had been avoiding gaso-
line taxes (fuel fraud) and (2) shifting the in-
cidence of revenues the government was al-
ready collecting (2.5 cents gas tax), or al-
ready not collecting (ethanol subsidy), be-
tween the general fund and the highway 
trust fund (general fund transfers). 

To the extent that some proposed increases 
in highway trust fund spending were being 
justified on the concept of general fund 
transfers (which do not constitute new rev-
enue to the federal government), that spend-
ing would have been a pure increase in the 
federal deficit. Because of bipartisan concern 
about such a deficit increase on the part of 
some of its members, the Finance Com-
mittee committed to offsetting some of the 
general fund transfers with unrelated (to 
highways) revenue raisers. 

Such unrelated-but-real new revenues 
could have mitigated the deficit increase 
that would have otherwise resulted from the 
component of higher trust fund spending 
rationalized by magically ‘‘augmented’’ 
trust-fund balances. However, when the high-
way bill failed to emerge from conference 
last year, the fuel fraud and general fund 
transfer provisions were lifted out of S. 1072 
and enacted separately in AJCA, without the 
accompanying additional offsets that had 
been promised by the Finance Committee. 
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It is true that the enacted fuel fraud provi-

sions are now bringing a welcome $1 billion 
or so per year (that was not being collected 
before) to the federal government and the 
highway trust fund. But the enacted general 
fund transfers have made the highway trust 
fund ‘‘healthier’’ by about $2–3 billion annu-
ally only by definition, since merely moving 
around deck chairs has not changed the fed-
eral government’s bottom line. 

Nonetheless, because there is a new CBO 
baseline and a new Congress, highway spend-
ing proponents in the Senate only seem to 
notice that the highway trust fund will now 
support a higher level of spending than it did 
six months ago (even though gasoline con-
sumption has not increased, and has prob-
ably decreased because of higher prices). 
They seem to forget that some of the spend-
ing that will be done on the strength of these 
general fund transfers was supposed to have 
been offset by real revenue increases. 

Bigger than the Budget Resolution? The 
‘‘reported’’ Senate transportation bill al-
ready exceeded the levels of contract author-
ity allocated for 2006 (for the Banking Com-
mittee) and for the 2006–2010 period (for all 
three committees) by the FY 2006 budget res-
olution just adopted. 

How can that be if the 2006 budget resolu-
tion assumes the $284-billion level? The over-
simplified answer is that the budget resolu-
tion assumed the stream of contract author-
ity associated with the H.R. 3 as passed by 
the House (because the House had completed 
its action, while the Senate had not finished 
reporting as the conference report on the 
budget resolution was being finalized). But 
the spread of the $284 billion across the years 
and over the different types of transpor-
tation spending (highways, transit, and safe-
ty) is different in the ‘‘reported’’ Senate bill, 
which means that the Senate bill does not fit 
an allocation based on the House bill. There-
fore, a 60-vote point of order (under section 
302(f)) applied against the ‘‘reported’’ bill. 

Now that the bill has been increased by 
$10–$15 billion, a point of order applies 
against the $295–$300 billion bill. (Last year, 
a 302(f) point of order was raised against S. 
1072 the Senate highway bill in the 108th 
Congress, but the Senate waived it by a vote 
of 72–24.) 

Authorizers potentially could avoid a 302(f) 
point of order by employing the mechanism 
established in section 301 of the 2006 budget 
resolution, which anticipated that transpor-
tation spending demands would exceed the 
levels allocated by the resolution. 

Section 301 says that if the Senate EPW, 
Banking, or Commerce Committee (Trans-
portation and Infrastructure Committee in 
the House) reports a bill (or amendment 
thereto is offered) that provides new budget 
authority in excess of the budget resolution 
levels, the Budget Committee Chairman, 
may increase the allocation to the relevant 
committee ‘‘to the extent such excess is off-
set by . . . an increase in receipts’’ to the 
highway trust fund. Such legislation increas-
ing receipts must be reported by the Finance 
Committee. 

The Finance Committee once again has 
pledged to provide additional receipts to the 
highway trust fund to support higher spend-
ing on transportation programs, but the title 
of the bill reported by the Finance Com-
mittee does not include any offsets. 

It appears that the Finance Committee’s 
floor amendment includes provisions quite 

similar to those general-fund transfers that 
were included in last year’s Senate-passed 
bill. Such general-fund transfers do nothing 
to offset the deficit effect of the increased 
spending in that amendment. 

This year’s Senate floor debate on the 
highway bill seems all too familiar, with 
proponents of higher spending on highway 
and transit programs potentially considering 
options that would partially ‘‘pay for’’ a 
larger bill by rearranging paper entries on 
the government’s books rather than increas-
ing resources collected by the federal gov-
ernment—the same as last year’s debate. 
Now the Senate must decide whether to 
allow history to be repeated, a mere two 
weeks after it adopted a conference report on 
a budget resolution to enforce fiscal dis-
cipline at agreed-upon levels. 

AN EMERGENCY, A SUPPLEMENTAL, OR AN 
EMERGENCY SUPPLEMENTAL? 

While the Senate debated the Iraq supple-
mental two weeks ago, there was some con-
fusion about the effect of emergency des-
ignations and the difference between regular 
and supplemental appropriations. Over the 
last four years, Congress has repeatedly ap-
proved funding outside the regular appro-
priations process in response to the wars in 
Afghanistan and Iraq and the war on terror. 
The funding has most often been in an emer-
gency supplemental appropriation. Though 
emergency designations and supplementals 
are often discussed as if they are inter-
changeable terms, they are distinct con-
cepts. 

Supplemental appropriations. A supple-
mental appropriation is simply an appropria-
tions bill other than the regular appropria-
tions bills that the Congress must consider 
each fiscal year (most recently there were 13 
such regular bills; for 2006 there are 12 in the 
Senate and 11 in the House). Neither a sup-
plemental bill nor all items in it are nec-
essarily designated as an emergency or even 
intended for purposes alleged to be emer-
gencies. Simply providing funding through a 
supplemental appropriation does not trigger 
the ‘‘do not count’’ (for budgetary enforce-
ment) treatment that an emergency designa-
tion provides. Each item in a supplemental 
must include an explicit emergency designa-
tion to receive ‘‘do not count’’ status. 

Supplemental appropriations are required 
when, after the regular appropriations are 
enacted for the year, new events or informa-
tion requires adjustments to the previously 
appropriated amounts. Supplementals are 
also useful for purposes that are known to be 
temporary because a supplemental provides 
a discrete and therefore optically severable 
amount of money that could discourage 
those amounts from becoming part of and 
enlarging regular appropriations in future 
years. 

Emergency designations. Emergency des-
ignations are attached to individual ac-
counts (and may even be attached to tax pro-
visions or direct spending items in author-
ization bills), and can be used in any appro-
priations bill, either regular or supple-
mental. When a provision is designated as an 
emergency, the Budget Committee does not 
count the spending in that line item against 
the enforceable levels in the budget resolu-
tion. Contrary to popular misconception, the 
emergency spending still counts toward total 
federal spending and the deficit; it is only 

not counted for Congressional enforcement 
purposes. 

The appropriate use of an emergency des-
ignation in the Senate is most recently ar-
ticulated in section 402(b) of the Conference 
Report on the 2006 Budget Resolution, which 
is the source of the authority to not count 
emergencies for purposes of budgetary en-
forcement. Section 402 (and its predecessors 
in the 2004 and 2005 budget resolutions) have 
required that the report accompanying any 
bill with emergency spending to explain the 
manner in which the spending is sudden, ur-
gent, pressing, a compelling need requiring 
immediate action, unforeseen, unpredictable, 
unanticipated and temporary. To date, this 
requirement has been ignored. 

However, whether the emergency point of 
order applies does not depend on whether 
this reporting requirement has been fulfilled 
or on any evaluation of whether the emer-
gency item actually meets the criteria. In-
stead, the emergency point of order auto-
matically applies to any non-defense spend-
ing item that has an emergency designation. 
Defense emergencies are exempt from the 
point of order. The existence of the point of 
order allows any Senator to use the ‘‘eye-of- 
the-beholder’’ test to confront the rest of the 
Senate with the issue of whether a non-de-
fense item meets the emergency criteria and 
warrants an emergency designation so that 
it does not count for enforcement. 

If the point of order is raised against a 
non-defense emergency designation in either 
a pending bill or amendment, supporters of 
the spending can move to waive the point of 
order, which requires 60 votes. If the point of 
order is sustained, the emergency designa-
tion is struck and the spending in the bill or 
amendment is then counted against the 
302(a) allocation and other appropriate lev-
els. If the committee is already at or above 
its allocation (this is the case for fiscal year 
2005), the amendment or bill then faces a 60- 
vote 302(f) point of order. 

Baseline treatment. While the concepts are 
not interchangeable, a commonality between 
emergency spending and supplemental ap-
propriations is their treatment in the CEO 
baseline. Whether in a regular or supple-
mental appropriation (and regardless of the 
presence of an emergency designation), every 
discretionary spending item appropriated for 
the current fiscal year is assumed by CBO to 
continue on, adjusted for inflation, in the 
subsequent fiscal years for baseline purposes. 
Statutory rules for constructing the baseline 
mandate this treatment, and CBO has no dis-
cretion to pick and choose which discre-
tionary items may be recurring versus a one- 
time only expenditure. 

The Budget Committees are not required 
to use the CBO baseline as the basis for con-
structing the budget resolution. But in prac-
tice, the Budget Committees use their dis-
cretion to adopt an alternate baseline in 
only limited circumstances. Removing what 
the Committees view as temporary spending 
from the baseline is an instance where the 
Committees occasionally make adjustments 
to the CBO baseline. However, CBO’s 2006 
baseline (issued in March 2005) did not in-
clude appropriations for Iraq and Afghani-
stan because a 2005 supplemental has not 
been enacted, so no baseline adjustment was 
necessary in this year’s budget resolution. 

TRANSPORTATION BILL COMPARISONS TOTALS FOR 2004–2009 
[$ IN BILLIONS] 

Pres. FY06 
budget 

House 
passed 
(109th) 

Senate re-
ported 
(109th) 

Senate 
passed 
(108th) 

EPW—Highways ........................................................................................................................................................................................................................................................................ 227 225 226 256 
Banking—Transit ..................................................................................................................................................................................................................................................................... 40 42 43 47 
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TRANSPORTATION BILL COMPARISONS TOTALS FOR 2004–2009—Continued 

[$ IN BILLIONS] 

Pres. FY06 
budget 

House 
passed 
(109th) 

Senate re-
ported 
(109th) 

Senate 
passed 
(108th) 

Commerce—Safety ................................................................................................................................................................................................................................................................... 6 6 6 7 

Subtotal, Contract Auth. ......................................................................................................................................................................................................................................... 273 273 275 310 

Authorized Discretionary Transit BA ......................................................................................................................................................................................................................................... 9 11 9 10 
Highway Emerg. Relief Supplemental ...................................................................................................................................................................................................................................... 2 n/a n/a n/a 

Advertised Bill Total ............................................................................................................................................................................................................................................... 284 284 284 319 

In FY 2005, $2 billion was appropriated from the highway trust fund for the Federal-aid highway emergency relief program to provide funds to repair damage from the 2004 hurricanes and to clear the backlog of emergency relief pro-
gram requests. The Administration includes this funding in its revised reauthorization proposal, but the House and Senate proposals do not. 

NOTE: Totals may not add due to rounding. 

Mr. GREGG. Those points having 
been made, I acknowledge defeat on 
this point. I admire, as I said, the 
chairman of the committee for being a 
successful chairman who knows how to 
get things done around here. We may 
disagree on occasion, but my admira-
tion for him certainly does not abate in 
any way because of those disagree-
ments. In fact, my respect grows. But 
do not expect we will disappear. We 
were not wilting violets around here on 
the Committee on the Budget. We will 
continue to try to make points on the 
points of order we think are appro-
priate. 

Mr. INHOFE. Madam President, be-
fore the chairman of the Committee on 
the Budget leaves, there are some areas 
where an honest disagreement can take 
place. One is on the idea that if we try 
to establish a policy in this country 
that addresses something that is an 
emotional need or desire of any of 
these Members and it has nothing to do 
with transportation, that should not be 
borne on the backs of the highway 
trust fund. 

We talk about the ethanol provision 
which I opposed, but nonetheless we 
had that, the Senator is right, and the 
cost of that. If they want to pay for it, 
let them pay for it out of the general 
fund. Why should the highway trust 
fund be paying for policies? 

And the same is true on the deficit 
reduction. I stood in the Senate at that 
time that took place saying I was for 
deficit reduction but not on the backs 
of the highway trust fund. The reason I 
say that is because I have considered 
this to be somewhat of a moral issue. 
People go to the pump and they pay 
tax for gasoline. There is an assump-
tion, as wrong as it is, that money 
should go to repairing roads and high-
ways and bridges. I do disagree in that 
respect. 

The PRESIDING OFFICER. The Sen-
ator from New Jersey. 

Mr. CORZINE. Madam President, I 
ask unanimous consent that the pend-
ing amendment be set aside so the Sen-
ate may consider amendment No. 606. 

The PRESIDING OFFICER. There is 
no amendment pending. 

f 

RECESS SUBJECT TO THE CALL OF 
THE CHAIR 

The PRESIDING OFFICER. The 
Chair declares the Senate in recess sub-
ject to the call of the Chair. 

Thereupon, at 12:02 p.m., the Senate 
recessed until 1:02 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mr. DEMINT). 

The PRESIDING OFFICER. The ma-
jority leader is recognized. 

f 

CAPITOL SECURITY THREAT 

Mr. FRIST. Mr. President, we had a 
short recess for about an hour because 
of a security threat that, by now, has 
been covered well in the media. I wish 
to take this opportunity to thank the 
Capitol Police and the various assist-
ants throughout the Capitol because 
when we have that sort of alert, which 
comes very quickly, very unexpectedly 
while we are in session here, but at the 
same time this huge Capitol Building 
with literally hundreds and thousands 
of people working in this complex hav-
ing to stop and evacuate in an orderly 
way is a real challenge. 

So I thank everybody, including our 
guests, because at the same time we 
have all of us who are working here in 
this Capitol structure, there are guests 
visiting throughout the Capitol. Every-
body left in an orderly way and in a 
way that was safe and calm. As far as 
I have heard in talking with the Ser-
geant at Arms, there were no injuries. 
When you have that sort of rapid de-
parture, that is always a risk. 

Our Capitol Police, Sergeant at 
Arms, and the Secretary of the Senate 
all responded in a way that we can all 
be proud of. Most importantly, the of-
fending aircraft is now on the ground, 
and the pilot and whoever else was in 
the plane are being questioned. 

Now I am happy to turn to the Demo-
cratic leader. 

Mr. REID. Mr. President, I am grate-
ful that the distinguished Republican 
leader would come to the floor of the 
Senate and acknowledge the people 
who look after us every day. The train-
ing of our Capitol Police force is excep-
tionally good. I was with them, as was 
the distinguished Republican leader, 
and I am amazed at their profes-
sionalism as they took us away. 

I am an alumni of different univer-
sities, a proud lawyer, and a number of 
other things I have had the good for-
tune of working with over a number of 
years, but I am an alumni of the Cap-
itol Police. I am very proud of that. I 
recognize that the work I did those 
many years ago as a Capitol policeman 

pales in comparison to the problems 
that face this beautiful building of the 
American people. 

I am so confident that we have the 
best police force in the world here on 
Capitol Hill. They have to deal with 
bomb threats and all kinds of chemical 
problems. The Republican leader, who 
is a doctor, worked through the an-
thrax problem; I wasn’t involved with 
that. But they are experts at that. 
They are aware of anything that is 
going on in the world regarding ter-
rorism because of these evil people 
from around the world. This is, if not 
the No. 1 target, one of the top targets. 

I appreciate and commend and ap-
plaud the majority leader for coming 
here immediately and recognizing 
these people who look after us every 
day. Every day, we see them standing 
around doors, and they don’t appear to 
be working real hard, but it is on days 
such as this that they earn their pay 
over and over again. I am glad and 
happy that I had the experience to be a 
Capitol policeman, and I look forward 
to continually being protected, along 
with the American public, in this great 
building by these wonderful men and 
women. 

The PRESIDING OFFICER. The ma-
jority leader is recognized. 

f 

TRANSPORTATION EQUITY ACT: A 
LEGACY FOR USERS—Continued 

Mr. FRIST. Mr. President, due to the 
recess, I ask unanimous consent that 
notwithstanding rule XXII, all first-de-
gree amendments to the highway bill 
must be filed at the desk no later than 
2 p.m. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. FRIST. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. INHOFE. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. INHOFE. Mr. President, regular 
order. 

AMENDMENT NO. 606 TO AMENDMENT NO. 605 
The PRESIDING OFFICER. The 

clerk will report the amendment that 
was sent up just before the recess. 
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